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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

" Judith L. Corley, Esq.
" Rebecca H. Gordon, Esq.

* Perkins Coie " 2010
670 Fourteenth Street, NW. SEP - 2

Washington, DC 20005

RE: MURs 6078/6090/6108/6139/6142/6214
. Obama for America
and Martin Nesbitt, in his offioial capacity es
Treasurer

Dear Ms. Corley and Ms. Gordqn:

. On September 29, 2008, October 14, 2008, November 3, 2008, December 9 and

1 1, 2008, ard September 18, 2009, the Federal Election Commission notified your client,

Obama for America and Martin H. Nesbitt, in his official capacity as Treasurer, of complaints
alleging violations nf the Federal Election Campaign Act of 1971, as amended ("the Aunt"). A

‘copy of eech complaint was farwarded to your clisat at thet time.

-+ Upon further review of the allegations contained in the complaints, and information

. supplied by your client, the Commission, on August 24, 2010, found that there is reason to

believe Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated
2 US.C. § 441a(f), a provision of the Act, and authorized an audit pursuant to 2 U.S.C. § 437g.

~ Also on this date, the Commission dismissed alleyations that Olfaren fer Arwerica and Martin

Nesbitt, in his official capeeity s8 Troweuser, violated 2 U.S.C. §§ 441¢ and 441f. The Factesl
and Legal Anslysis, whick formed & basis for the Commisvidn's findings, ia wttached for yeur
informati

- You may submit any fantwal or legal materials that you belicve are nelevant to ke

"’ Cominission's cansideration of this matter, Please submit such metarials to thm Geneeal

Counsel's Office within 15 days of receipt of this letter. 'Where appropriate, statements should be
submitted under oath. In the absence of additional information, the Commission may find

probable cause to believe that a violation has occurred and proceed with conciliation.

- Pleass move tiat you have a legid obiigution to peeserve all decusaents, reonzds sxl
materinls relating to this mmiter uotil such time as you ae notified tmt the Commission lots
clasad its file in this matter. See 18 US.C. § 1519.
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i you are interested in pursuing pre-probable cause conciliation, you should so request in

" writing. See 11 C.F.R. § 111.18(d). Upon zeceipt of the request, the Ofétae of the General

Counrsel will meke recommendations to the Cottimissinn eithee proposing an agreamest in
settlement of the matter or recommanding declining that pac-probahble eause consiliatian be
pursued. The Qffice of the General Counsel may mecemmend that pre-probable cause

. conciliation not be entered into at this time so that it may complete its investigation of the matter.

Further, the Commission will not entertain requests for pre-probable cause conciliation after

e briefss on probable cause have been mailed to the respondent.

Rojuests for exterutbns of time will not be routinely gnnted. Requests must be made in
wntmgatleastﬁvedayspnortotheduedateoftheresponseandspeclﬁcgoodcausemustbe
demonstrated. In addition, the Offios of the General Counsel ondinarily will mot give extensians

beyoné 20 days
This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and

, _ -437g(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made
" . public.

"If you have any questions, please contact Camilla Jackson Jones, the attorney assigned to

~ this maner, at (202) 694-1650.

On behalf of the Commission,

WY e

~ Matthew'S. Petersen
. Chairman

Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, as Treasurer

I. INTRODUCTION
Theu six matters involve overlapping allegations that Obama for America and Martin

) .Nesbm, in his officlal cammty a3 Treasuser (“OFA” ar the “Committoe”) - Barank Obsma’s
- principal campaign epmmittee for the 2008 presidentinl election - accepted various excessive
a.nd/o'r prohzbmd cantributions in violation of the Federal Election Campaign Act of 1971, as

amended, (“FECA” or “the Act")

The complaints vary in then- approach to presenting similar allegaﬁons Whlle some of
the complamts rely primarily on media reports regarding anecdotal examples of allegedly
suspicious online fundraising transactions, see MURs 6078/6090/6108, otber con;plaints provide

a listing of transactions that are alleged to be pert of suspicious patterns in OFA’s fundraising

receipts. See MURs 6139, 6142, 6214. Rather than attempting to address ali of the transactions

being guestionsd, OFA focasass on its compreliensive aomplimace sysoem, and wsaerts that this

.'symdbmdlhmwidemﬁfymmiappmpﬁmmuimasmaﬂmmﬁbmhmfm

which there were genuine questions as to possible illegnlity. Ses OFA Responses in MURs

' 6078/6090/6108, MURS 6139 & 6142 and MUR 6214. Respondents assert that all genuinely

excessive and prohibited contributions detailed in the complaints have been refunded.

. RespondmdsocontendthatComplunmts allegations are highly speculative, lack the
. speclﬁcltyneededtodemonstmeauolauonoftheAct.andﬂmtthepattems|denhﬁedby

Complainants do not support any inference of illegality. Jd

Page 1 0f 23
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MURSs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

During the 2007-2008 election cycle, the Commission’s Reports Analysis Division

(“RAD") sent the Committee multiple Requests for Additional Information (“RFAls") regarding

. apparent excessive contributions of the same general type as those identified in the complaints.

While the Committee was responsive to issues raised in the RFAISs, a review of Committee

- disclosure reports suggests that OFA has accepted, and failed to take timely corrective action

with rogard to exoassive ootributions, which may total between $1.89 million and §3.5 million.
See Chart A, infra.

. Based on a review of the complaints, the responses, and other available information,
including the Cémmission’s analysis of disclosure reports, it appears that OFA accepted
excessive contributions that were not refunded or otherwise cured in a timely fashion.
Accordingly, for reasons explained in more detail below, the Commission found reason to
believe that Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated

. 2U.S.C. § 441a(f), and authorized a Section 437g audit.

~ In contrast to the substantial support for allegations relating to excessive contributions,

_the alle_gaﬁons that OFA accepted prohibited contributions from foreign nationals (in violation of

Section 441¢) and from fistitious nzmes (in violation of Section 4411) #re either wholly
speeulstive or mupear to involve gums that ave de mirshmis both i tocrms of dollar s and as &
pescentage of QFA'’s overall moeipts. Accardingly, for raasoms explained in more detail below,
the Commission dismissed allegations that Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, violated 2 U.S.C. §§ 441¢ and 441£.

Page 2 0f 23
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- Obama for America Factual & Legal Analysis

II. FACTUAL AND LEGAL ANALYSIS
. The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not

: mandated specific procedures to verify the identity of an individual making a credit card

' contribution over the Intemet, it has opined that a committee whick intends to soiicit and receive

credit card centributions over the Intornet must be able te verify the identity of those who
contxibzge vis aradit card wish thasweau degree of canfidenca that in generally pravided when &

commitiee accepts a chack via direet mail.'! Advisory Opinion 2007-20 (Chris Dodd far

-President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Card

Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill

" Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also

Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
seeking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay

eoncems wver the receipt of prohibited contribitions” regarding its online contributions as its

contriitiena molihited and received through any otir mefhed. Jd. (quoting Matuhing Crsdit
Card ami Debit Card Conitibutions, 64 Fedl. Res. ot 32395).

.1 Advisary Opinions imve looked favombly upon several miethods for notifying contributors of a committee’s legal

obligations as well as verifying contributors’ identities, including: using web page solicitation forms that post clear
and conspicuous language informing prospective donors of the Act's source restrictions and contribution limits,

" - requiring a donor to complete and submit for processing a contribution form that includes the contributor’s name,

. contributor’s name as it appears on s credit card, billing address associated with the card number, expiration date of
. the card, contributor’s residential address and amount of contribution. Ses, e.g., AO 2007-30 at 3. The committee

should alen insluds prongdoms timt will allow & to sorosa For contribolies matis uwwing @rpsate or basiness esiity
credit asmik, fnd & prosess whureby the daswor st aat: (1) the catribusion {3 made from his oam funds and nat
thaze ef anathar; (2) coxtrikativas are net mado Gum goneml tseaawry funds of & sarpuralise, inier orgpizatian ar
national hank; (3) donioe is not a fideral governvient contzactar or a foreign antionpl but is 2 citiren or permanent
resident of the United States; and (4) the centrjbution is masdle on a persanal credit csrd far which the donor, not a
corporation or business entity, is legelly obligated to pay. /d at 24.

Page 3 of 23
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Obama for America Factual & Legal Analysis

As a safeguard against mc&vhg prohibited contributions, the Act's regulations hold the
c;fl)nﬁn.itieé's treasurer “responsible for examining all contributions received for evidence of
illegality.” 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions” as
to whether they were made by foreign nationals or other prohibited parties may initially be
d_epositc;.d Into a campaign’s depository, the treasurer is charged with making his or her “best

- efforss to determine the legality of the contributlons.” 11 C.F.R. § 103.3(b)(1). If the

contribution mnmot ke detarmined to be legal, o is diseovered to be illegal even though it “did
not agpear to be illegal” at tie time it vms receivad, the troasrar muat refured the comtribution
within thirty (30) days of the date of said discovery. 11 C.F.R. § 103.3(b)(2). By contrast, if the

' comxmttee determixiu that a contribution exceeds the contribution limitations enumerated in
- 2U.8.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or

" obtain a written redesignation or reattribution of the excessive portion. 11 CF.R.

§ 110.1()3)G)-

A. | Background

Obama for America is the principal campaign committee for President Barack Obama.
During the 2008 electiun cycle, OFA, as an authorized candidate committee, was limited to

* contributions iz indiviéusd dunors whes in the sggregete did not exea $2,300 exch for the
. primary and genesal alections. 2 U.S.C. § 441a(a)(1XA). Sirme filimg its Statament of

Organization on Japuary 16, 2007, the Committee raised over $745 million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through

- the campalgn s website. OFA Response in MURs 6078/6090/6108 at 1-2.

Respondentsexplmnthn,tohandlethcmprecedmwd number of donors, volume of
online contributions and dollars raised, they maintained a comprehensive system to review all

PFage 4 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108
at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3. The Committee asserts that its internal

 system of review surpassed the procedural requirements for the collection and processing of

contributions set forth in the Act, and that as the volume of contributions increased, the
Commmee continually readjusted its procedures to ensure that all contributions received

comglied with the Act’s requirements. OFA Responve in MURSs 6078/6090/6108 at 3-4; OFA
Rezponses in MURs 6139 & 6142 at 2-3.

. The consolidated OFA Response for MURs 6078, 6090 and 6108 includes an Affidavit

' from the Committee Chicf Operating Officer Heary DeSio, who describes the requirements in

the onliné contribution process that must have been met before the website would accept a
contribution:

o The Committee online contribution page informed each prospectwe donor of the

Act’s source restrictions, in explicit language dmplayed in a conspicuous location
" that the donor could not miss;

° No donor could make a contribution without first affirming that the funds were
lawful and consistent with the Act’s requirements, by checking a box confirming
that the donor was a United States citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corpomtien, laben orgmrization er natiorml bank, and were not provided by any
person othier than the dornor;

o . Donars who entered foreign eddresses wers required to check a bax coufirming
: that they wene aithes a United States citizen or a permanent resident alien, and
. provide a valid U.S. passpart number. Jd. at 3-4; see also Affidavit of Heary
DeSio (*DeSio Aff.”) §Y 3-6.
The DeSio Affidavit goes on to destribe the compiiance and vetting process that occurred
after the online contributions weve processed try a third party vendor and submitte to ths

Committee:

Page 5 of 23
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+ Obama for America Factual & Legal Analysis

. At regular intervals the Committee conducted automated searches of its donor
' database, which included all contributiuis (whnther rtised orilias or through other
mechmisms), to identify uny fmudulsnt or excessive doeatitns;

o Contributions from repeat donors were cxamined to ensure that the total amount
received from a single donar did not exceed contribution limits; and

e .As examples of questionable information, erroneous data or fraudulent
contributions were identified, the Committee’s automated searches were refined
to query other contributions that might contain similur paterns of erroneous or
frautiitlent data. Jd. at 4.

: Respondents also deny alicgations that the Committee received excessive contributions,

including contributicns from its jeint fundraising committee, the Obsma Victory Fund and.
Andrew Tobias in his official capagity as Treasurer, and assert that all contributions were

" properlir al_locaﬁﬂ, and refunded, redesignated or reattributed, as appropriated. OFA Responses

in MURs 6139 & 6142 at 2.3,
" _B:  Excessive Contribution Allegation
1. Facts
The complaints involve allegations based on CompM’ direct review of disclosure

' iepoﬁéﬁubymemmmimuwenasinfomﬁonglmedfmmonlmemedimpom,m

claim that Respondents acoepted excessive contributions in addition to knowingly r2ceiving

conbitutions from prohibited saurces. Fling Conmlaied at 2; RNC Compleint at 1-4; Kohtz

Complaint f 1; Daniels Comglaint at 1; Mosre Complaint at 1. Complxinants list bundreds of

individuals whom they claim made contributions exceeding $4,600 (which would be the
 aggregate total of the permissible amounts of $2,300 each for the primary and general elections)

MWMMiseﬁdmethﬂ&eComnﬁﬁee’sconﬁh;ﬁonprom were utterly

lacking in the appropriate internal controls to ensure compliance with the FECA. Fling

Page 6 of 23



13044323915

MURs 6078/6090/6108/6139/6142/6214

. Obama for America Factual & Legal Analysis

11,

12

13,

14

16 -
17
18

19

C o quplain't at 2; RNC Complaint at 1-4; Kohtz Complaint at 1; Daniels Complaint at 1; Moore

Complaint atl.

Respondents reply that their comprehensive vetting and compliance system was designed
to identify all excessive contributions, including those specifically referenced in the complaints,
and redesignate, reattribute, or refand contributions, as appropriate. OFA Response in MURs

© '607£/6099/6108 at 5; OFA Responses in MURs 6139 & 6142 at2. Spcifically, the Committes
| contends that only 112 of the 602 individusls eriginally identified in complaints for MURs 6139

and 6142 maie cantributions that were poinutinily excassive but lnier refunded; the rest, they
assert, actually were compliant with the Act. OFA Response in MUR 6139 at 3, OFA Response
in MUR 6142 at 3. Respondents provide attachment spreadsheets that list the individuals they

a assert were comphant. as well as those who made potentially excessive contributions that were

later refunded or otherwise cured (some timely and some untimely).> OFA Response in MURs
6078/6090/6108 at 5; OFA Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh.
A. Respondents argue that their demonstration that most examples of excessive contributions

cited in the initial complaints were either compliant or rectified in a timely manner, is evidence

‘that thers is ne mued fo an investigstion of their finrmess wnd peporting, and that thews matters
" should be dismimed.

The Commission reviewed the Comrittee’s disclosures for the 2008 electien cycle,
whichi reflect that the Cammittee reported raising approximately $745,689,750 during that time
period. The review determined that the Committee may have received between $1.89 and $3.5

" 'The complaint i MUR 6142 has been supplemented 38 times, most recently on December 2, 2009, which lists

thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
Conmiftie's Response to MURn 6F39 snnd 6142 ddted Dec. 29, 2008 sidrasses sem nf the imnsachines smorifipally
ldenﬁﬂedhmmﬂdwwmmmwmwwmmMmmeﬁhd
after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.

Page 70f23
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million in excessive contributions during the 2007-2008 cycle. These apparent excessive

contributions are reflei:ted in Chart A below.

‘Chart A
P
ja107 ] - $103382 |  $25,702,886
- ja207 - f, $116241 | §32,888836
jasor [ sa7r2e0 [ s2065258
YEor [ $18342 [ 522,847,567
M208 |  $35151 | 36,188,800
M4 .08 [ 844825 $41,161,604
[M5 08 [ s26787 [ $30,732.450
[e0s | $22,287 [ $21,953,056
M708 [ 95010 | . $51,909,908
|m8 08 ] 3359 966 | $50,337,860
M5 08 [ s220551" | _ 65000882
w008 [ s1iodee  $160,708708 -
{1260 . so7e23 [ — 835944385
_$218,690_ _$104,124845
I sasm7ret [ §7a5.609760

The Commission issued numerous RFAIs to enable the Committee to explain or rectify

" its exeesa':ive contributions. Though tie Committee made significant efforts to identify,

3 The Commission identified $2,295,521 in potetial excessive contributions based on the M9 Report, which

included $367,166 in mmessive emuributions frant 317 indivisneis thes viere et refimaled, redesignsted ar
reattributed within 60 days of receipt, plus $1,928,355 in contributions designated for the 2008 primary election that
were reportedly received after the date of the candidate’s nomination. A subsequent review of the disclosure reports
indicates that approximately $1,646,236 of these primary-after-primary contributions sppear to have been received
by the joint fundraising committee before the candidate accepted his party’s nomination, but the reported
“contribution diku” w the daty the fiod were tnemfer=d from OFFA to e Commitive. Tlwwfore, 51,646,236 in
contributiens currently ategosived s “peimary-afieo prisaary” nright nw b essessive, bitt 'wese stmpty repovted
incearzesily by the Coenmiltes, Ibmﬂplbnwﬂldﬁ&whﬂurdh&mmmymduml
in its M9 Siagloames.

¢ Shouid the 62,295,521 hmlwuﬁmWinyMObwmmthMhuindWMI

repartiag arrer, the axcessive snfaibutiding for M9 may bo reduced to $649,284 and the Cemmiltes’s total potextial
excessive contributions may be redysed to §1,890,541.

Page 8 of 23



13844323917

17

12

14

17

19

21

(~ I

MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

iedesignnte or refund a significant number of the excessive contributions identified in the
Commission’s RFAISs, the Commxttee failed to redesignate, reattribute or refund millions'in
excessive contributions in a timely manner.
2. Analyshs

The FECA provides that no person shall make contributions to a candidate for federal
office or his authorized political committes, which in the aggregawm exceed $2,300 each for the
primary and general alections, 2 U.S.C. § 441a(a)(1)(A). For the 2008 election cycle, the Act
éemiits a natio.nal political party to receive from individuads or prersons ather than a
multicandidate committee up ta $28,500. 2 U.S.C. § 441a(a)(1)(B). Additionally, a joint
fundraising committee established pursuant to 11 C.F.R. § 102.17, may accept up to $33,100 per

donor. 11 C.F.R. § 102.17(a). The Act prohibits a candidate or political committee from

kpoﬁng!y accepting contributions in violation of the contribution limits set forth in the FECA,

see 2'U.S.C. § 441a(f), and where a committee has received an excessive contribution, it has

. sixty (60) days to identify and redesignate, reattribute or refund the excessive amount. 11 C.FR.

§.1 10.1(5); see also discussion, supra, pp. 5-6.

The eomplaints mende allogations that the Committee received nameroas encessive
conttibuticns baned on disclomms reports.filed with the Commission, but provided no
information s to how ar whethes a contribution that might appear 10 be excesnive on its face was
resolved. The Committees responses to the complaints generally aver that it maintained o

. robust compliance system for identifying and remedying excessive contributions, but it fails to
| explain how, despite this system, many excessive contributions were apparently left unresolved.

Based on a review of the Committee’s disclosure reports, the amount of unresolved
excessive contributions range between $1.89 and $3.5 million which, while less than .5% of the

Page 9 of 23
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B total contributions received, is a substantial amount in potential violation.” Accordingly, the

Commission found reason to believe Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(ﬁ and
authorized an audit under 2 U.S.C. § 437g to work coextensively with the Section 438(b) audit
already underway.
é. - Bossible Foreign National Contributions

| .Thc FBCA provides that it is unlawin! for 2 foseign nattonal, directly or indirectly, to
make a contributioa or donation of memey ar other thing of value in cornection with a Federal,
State, or .lo'cal election, or to a cammittee of a political party and for a federal political committee
to. receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 C.F.R. § 110.20(b).

A “foreign national” is an individual, partnership, association, corporation or other entity

organized under the laws of or having its principal place of business in a foreign country.
2 U.S.C. § 441e(b). A “foreign national” does not include a person who is a citizen, national or
lawful permanent resident of the United States, Jd

 Although the statute is silent 8 to any knowledge requiremestt, fae Commission’s

implementiag rogulations clarify that a committes cas only violate Section 441e with the

Imawing solicitation, acimptamce, or somipt of a casitributioe from a forxign mational. 11 CF.R.
§ 110.20(g). The reguintinn coninins threa standzrds shet satiafy the “lmowing” roquirement:
(i) actual knowledge; (2) reason to know; and (3) willful blindness. 11 C.F.R. § 110.20(a)(4)i)-
(ii). 'l'he reason-to-know standard is satisfied when a known fact establishes “[s]ubstantial

. - 3 The Commission has pursued civil penalties in enforcement matters invplving sxcessive contributions that are a
" fraction of the amunt identified in this matin. Ses AEUR 5448 (Sharpton) (concilistimg 4%4a(f) violations totaling

$19,500); MUR 5488 (Bradley Smith) (conciliating 441a(f) violations totaling $40,500); MUR 5496 (Huffinan)
(conelliating 44 1a(f) violations tataling $100,000); MUR 5568 (Bmpawer Illinnis) (concitinting 44 1a(f) vialations
totaling $70,000); MUR 5749 (GSP Consulting Corp. PAC) (conciliating 441a(f) violstions totaling $28,800); MUR
5887 (Schwarz for Congress) (conciliating 44 1a(f) violations totaling $4,748); MUR 5889 (Republicans for
Trauner) (conciliating 44 1a(f) violations totaling $17,099).

Page 10 of 23
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probability” or “considerable likelihood” that the donor is a foreign national. See Explanation

and Justification for Prohibition on Contributions, Donations, Expenditures, Independent

. Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting
" BLACK’S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a
known Pact should have prompted a reasonable inquiry, but did not.” See id at 69940.5

1. . Facts
Sevg'ral of the complaints allege that the Committee violated 2 U.S.C. § 441e by
accepting contributions fiom forvign nationals. As support for these allsgations, different
Compla.inant; focus on the following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
sﬁggest ﬁeans that the funds had been converted to U.S. doHars from a foreign currency); and

(3) various media outlets reported that foreign nationals may have contributed to the Committee.

Complainants argue that there are widespread problems with the Committee’s

. compliance systems, which warrant investigation into all of the Committee’s contributions

received fron individusis with foreign addresses, Fling Complaint i 1; RISC Complaint ax 1-2;
Kahtz Capiaint ot 1; Daniels Camplnint at 1; hioors Cozeplaint &t 1. The Compiainants who

" . BaMore the rogulition wus reviseM in 2002, Commissiowurs twpromed converss abiout the level of scienter requiired

under Section 441e. For example, a Statement of Reasons (“SOR™) issued in a Section 441¢ case decided shortly

 befose revisien of thn regulation examined tlie statutory language and legislative history to conclude that despita the

absence of precise language of a “knowledge requirement” in the statute, “it would be fundamentally unjust to

. assess liability on the part of a fundraiser or recipient committes that solicits or receives a contribution if the

contribution in fact appears to be from a legal source, especially if initial screening efforts resulted in specific
assurances of the contribution’s jegality.” MURs 4530, 4531, 4547, 4642, 4909 (Stement of Rsasons by
Commissioner Thommas /is re Démocratic Natieml Cezunitioe, et al.) at 3. Thus, coupled with the Explanaticu and
Justiicationl isswed in Wovember 2002, 3 kavavisage rempiivemront sy by inkred based on sinifler grovisions in the
Ach fivt speaifiesiy icluded mah lnguage demite siia abssnoe ef any kuewieaigs requiremen th the sxives. ‘&l at
2 (pitiag 2 U.S.C. §§ 441, 441(a)} Seenim 11 C.F.R. § 103.3(b)(1), whizh psovides the: oontrilvatiens which did

-Mmmhhmnmmhdmnmhm‘dﬂimspdﬂdpddﬁmﬂwwmwmhh
Commiitee

mmufmm;mmmnumm
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rely merely on the Committee’s receipt of contributions from individuals with foreign addresses
generally provide no additional facts to substantiate their claims these individuals are foreign

nationals, as opposed to eligible donors temporarily living abroad. One complaint points to a

.- newspaper report that asserts that the Committee received 37,265 contributions that were not in

' whole dollar ammmts which the author concludes could be evidence that those contributions

- Were vonvertad from foreign ourrencius to the U.S. dollar, and therefure came froin foreign
nationals. MUR 6090 Comgpdaint (eiing Bx. K). Camplainants affer nn hifrmation to support

the conclusion that such funds were contributed in foreign currenctes er that the individuals who
made contributions is foreign currencies were ot lawful donors. Finally some of the complaiats
cite media reﬁorts with anecdotal allegations of foreign nationals having contributed to the -
Committee. Examples of these media rep;>rts include:

- @ - Areport about agroupinNigexiawasreported to have sponsored an event, the
procerts of which were pmponndiy geing to ke donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at

1-3 (citing Attach, A);

, .'o Media coverage of a public statement made by Libyan leader Muammar al-
T Gaddafi opiring that foreign nationmls supported candidate Obama and may have
contributed to the Comtmittee. Jd (citing Attach. C);

J Un-somnenl elicgntions that an isonymnns FEC mexiyst informxd i muperions
: thattheCmmttechdueptednnlhnnsofmmbxted cenivthutions fram foreign
natienals and hiz warnings want unheedad.” Id. (citing Attach. D);

° ReportsabommbrothmwhoownedashopintheGmSﬁpuﬂmadebulk
purchases of Obama t-shirts to sell in their store. /d. (citing Attach. A, E, F);

e  Article abeut an Australizn man who eimitted to hmowingly using a fake U.S.
passport number in order to get the Committee’s online contribution system to
accept hiv comifbution. /d (siting Ex. H); and

o Report about and a Canadian man who deliberately made false statements in order
- to get the Comuitiee’s onling contribution systema to eecept his comtribution. Jd

7 Despite efforts by the Cormission, thé veracity bf these allegations has not bexn vonfirmed to date.
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- _-.Th'e Commnttee maintains that its vetting procedures required on!ine contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6078/6090/6108 at 4. Further, contributors with foreign addresses had to enter a valid US.
passport number. /d. Finally, the Committee asserts that it maintained a system that at regular
intervals surveyed all contributions received from foreign addresses, personally contasted

| contributors who weze not known to be U.S. citizens or lawful permanent residents, and required

the submississ of valid U.S, passpert informstion. /d, at 5.
i Analysis
The allegation that Respondents knowingly accepted contributions from foreign

nationals, or failed to refund contributions after becoming aware of a basis for questioning

. Whether the contributions were from a permissible source, is not supported by the available

information. As discussed below, each of the three principal methods of proof relied upon in the
complaints is flawed.

- Complainants added up all contributions from donors with foreign addresses and alleged
that all or significant mmbers of those contributions must have come from foreign nationals

“because medin reports had idesitified four foreign nationals who were alleged to hare been

contributors. RNC Complaint at 1. The Committee received approximately $1,314,717 in
cantributions from 10,463 individuals with foreigo addresses. The fact that these contributors
listed foreign addresses is not, as Complainants claim, prima facie evidence establish that the
contributors are foreign nationals or that their contributions should be suspect. 11CFR.

§ .l 10.20(a)(4X(i). Although Complainants argue fora comprehmwe review of all contributors
ﬁm f.o:eign M, neither the media reports nor the complaints offer any specific
information that would suggest that any of the contributors with foreign addresses, other than the
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four specifically identified in the media reports, are not American citizens living abroad, who are

entitled to contribute to federal political committees.

 Similarly, the argument that the presence of contributions in odd (non-whole dollar)

amounts is prima facie evidence that a contribution might have come from an impermissible

foreign source is incorrect. First, there is a wide variety of explanations for a contribution to be
in non-whole dollar amounts, other thun being a foreign currency. Secand, even if the
contribwion wes made using a fareign curzeney, thare is a0 legal presurmption that the nse of

- foreigp currency is sufficient ta establish that a cnatributer is a foreign national. A U.S. citizen
' living abroad, who is entitled to make contributions, might be expected to use a credit card

account or a bank account based on the currency of the country in which they temporarily reside.
Nehﬁa the complaints nor media reports provide any information that would serve as reasonable

cause to question the citizenship of a contributor based solely on the amount of a contribution.

While information that a contribution is received from a fo:eign address, foreign bank
and/orina currency other than U.S. dollars might serve as pertihent information in examining

) thewnuibuﬁomﬂwmuem&enwofswhhdimdwsmtembﬁshmmbeﬁmﬂm

the Comunittee violazed the pwohibition agahmt seceiving zentributicos from foreign natiovels.
Rather, a Committes reed only omsne a ‘ressamable inguity” to verify thet the cantributine is net

" from a pmbiblind scuras o satisfy the Aet’s complinnce rogulations. 11 C.F.R. § 110.20(a)(7).

Here, there is evidence that the Committee made reasonable inquiries into the source of those
funds by: (1) informing website users of the appropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate
certifications before processing their contributions; and (3) maintaining an intemal system o

review all contributions received from foreign addresses for compliance with the FECA and its
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regulations. OFA Response in MURs 6078/6090/6108 at 4-5. There is also evidence that the

who attended fundraising events located outside of the United States or made contributions

online using foreign addresses to provide a valid U.S. passport number. Id; see 11 CF.R.

§1 l_'O'.2G(a)(7) (“[A] person shall be deemed to have conducted a reasonaﬁ__le inquiry if he or she

seeks and obtains copies of eurrent and valid U.S. paseport papess.”).
~ The Commission reviewed the eoritributions mceived by the Committee from individuals
with foreign addresses wha contributed ta OFA during the primary and genezal electicn months

 of February 2008 and August 2008, respectively. This review provided insight into how the
- Committee’s compliance system was working, whether it was effectively identifying potentially
prohibited contributions, and whether corrective action was taking place to resolve questionable

* ‘contributions. In addition to specific individuals identified in the complaints (see discussion

below), the Commission’s review found only eight contributors living abroad (who contributed a

~ total of $2,147) that failed to give personal information required for the OFA disclosure reports.

Consistent with the assertions in the Committee’s response, the Commission’s review found that
contributors outside of the Usited States were required to affirm that they were United Ststos

' citizons. Sae OFA Respoase in MURSs 5078/6090/6108 st 4-5. In fact, the webalte wonld not

accept cantributions from indéviduais autside of the United States without eertification that they

were citizens or legal permanent residents. Jd. Contributors outside of the United States were

? The Commission has approved of the use of examining samples in order to ascertain whether excessive and

prohibited contribution violations are substantial enough to warrant finther inquiry. See, eg., 11 CFR.
55 9U27.2(N(1) axmd $038.1(0(1) (spproving the use of sampling in the audit context to determine whetherexeomive
-and prohibited contributions are significant enough to warrant refirral for enforcemeat). Here, the Commission

. opted to review a sample of disclosure reports at the reason to believe stage in order to ascertain whether the

violations of the Act alleged in the complaint are indicative of broader flaws in the Committee’s compliance system
and/or are significant enough to recommend that en investigation of the vinlatioos is warranted.
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- 1 - typically employed by the United States government or military, or working in the international
2 | offices of American corporations, or for American non-profit, human rights or religious
' 3  organizations.
4 . The contributions cited as examples of Section 441e violations in the complaints are

‘ . s insuﬁidient to support a reasun to believe finding for the following reasons:

.o .
™ 6. ) There is »o support for the inference that the Cormmittes recaived contributions or
g: -7 " - was in any way connected to the Nigerian fundraiser or its coordinators, as the
‘o - 8 same mpdis reperts indisate that the Nigerian goyerament seizad the fands riced
M 9 and are investigating the mattenas a fmsuduient scheme. RNC Comiplaiat, Bih. A.
< ,

I 10 . . There is no information supporting the allegation that the general comments made
E’] n . by Libyan leader Muammar al-Gaddafi claiming, “[People in the Arab and
-l 12 _ ~ Islamic world] welcomed [Barack Obama] and prayed for him and ... may even
_ .13 : : have been involved in legitimate contribution campgigns to enable him to win the
14 ~ American prosidoncy” are related tb any identifiable contributions or fandraising
IS efforts for the Committue. /d
16° - e . Theallegations that contributions reasived by the Committee, which were not
17 made in whole drilar smougts must have been made in foreign currency and
18 therefore have originated from foreign sources, is also purely speculative, as the
19 - conversion of monies fiom one currency to anather is not evidence that the
20 ' individuals that were the source of the funds were foreign nationals. /d.
21 ° The Australian man citexi in the media report udmits (in the same report) that he
22 knowimgly nmmfv the illegal contribution thrawgh bypassing the online secutite
2 protoools by eniering a filse passport avtaber amd fraudulmtly certifyiug that he
% . 'was an American citizen living abroad, in order to get the website to accept his
.28  contribution. RNC Complsiut, Exh. H, OFA Resporse in MURs 6078/6690/6108
26 - at4.
27 ° While the Canadian donor did net admit to making felse statements, he also
28 denied remembering whether he certified that he was a citizen and stated that he
29 o later contacted the Committee to request a refund. RNC Complaint, Exh. H. The
30 _ Committee asserts that the website did require a certification of citizenship to
31 make contributions from a foreign address and the contribution from the donor
32 .+ has sinoe Yeen refinded. OFA Respunss in MURs 60728/6090/6188 at 8,

33 - See OFA Response in MURs 6078/6090/6108, Barb. A.
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. According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions

* to OFA from the Edwans totaling $6,945 and $24,770, respectively.” RNC Complaint, Exh. A.

The same report indicates that the Edwan brothers inserted the abbreviation “GA” in the address

' line reserved for the name of the contributor’s state of residence, which the Committee might

have mistaken to stand for “Georgis” rathm tham “Gaza.” Id. The repont also cites u campaign
official wiko atates that until the media identified tha Edwan hrotlrers as being residents of Gaza,

‘the Committee had no reason ta believe the Edwans lived autside of the United Staies. /c.

The Act provides that where a contribution does not present a genuine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer has
thirty (30) days from the date on which the illegality is discovered to refund the contribution.

11 CF.R § 103.3(b)(2). Here, the Edwan brothers made 28 t-shirt purchases, 22 of which were
refunded within 30 &w of receipt.® Refunds of the other six purchases (for $4,130) were made
within two weeks of the first media report identifying the brothers as foreign nationals,

While it is unclear when the Committee discovered all of the contributors cited in the

media reports were foreign mationals, the Committee did refund all of the contributions within 30

days of those repozis or the information about the identity of thasa cantributous hecoming public.

Moreover, the fact that a review of the Committee's disclosure reperts has identified only $2,147

% It is well established that the proceeds from the purchase of fundraising items are considered to be campaign
contributions. 11 C.F.R. § 100.53; see also AO 1975-15 (Wallace) (concluding that the full amount paid by a

purchaser to a political committee or candidats for a fimdraising item is a contribution); AO 1979-17 (RNC) (citing
AO 1975:15) (The fact that the contributor received something of value in exchange for a political contribution does

. mmmm«ummmlmmm-mmmmmm).

1° Hoseon Biwas umda swenr carntibusions, ol of which wer mfonded. Onlly the four smnilest stamsaratens (167,
$1,217, $834 uad $308) were refisicéd outelile the 30-day window, Musir Edwan sedn 21 eontribativns, alb bus
two of whish (for $94 und §1,290) wess refimded within the 30-day window. /. A total uf $4,130 of the

" contributions made by tho Edwans wassrefunded ontside the 30-day window, bt within two weeks of the first media
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in contributions from eight donors with foreign addresses that might be questionable, with no
additional information on whether they are in fuct foreign nationals, mitigates against finding
reason to believe that the Committee violated 2 U.S.C. § 441e. |

Because the potential Section 441 violations are limited in scope and amount ($6,277)

" and because there is insufficient information to suggest that the Committee acted unreasonably in

relying on the information provided by contributors affirming that they were United States
ciﬁzuis; the Conemsission conriuded that opening an investigation into this issue world be an
inefficient use of its limited resources. See Heckler v. Chaney, 470 USS. 82t (1985); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to

; .pteserve resource where amount in potential prohibited contributions was minimal ($1,000)

compared to total contributions received, and funds had been refunded before the complaint was

filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin

. Nesbitt; in his official capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions

ﬁoﬁfoﬁign nationals.

D.  Possible Contributions frosa Unlmova hidividuals

The Act provides that no person shall make a contribution in the name of another person,
éﬁdnﬁp«sonshﬂl knowingly accept a contribution made by one person in the name of another.
See 2 U.S.C. § 441f. A Committee has thirty days from the date that a probibited contribution is

. made or disgoﬁeredtqhavebeenmadetomﬁmdtheimpexmissibleconﬁibuﬁon. 11CFR.

§ 103.3(b)(2).
The complaints allege that individuals made contributions to the Committee using
fraudulent or fictitious names, and the Committee's online fundraising mechanism provided no
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. internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.

Complaint at 3-4. Different Complainants present two types of arguments for why the
Committee should have been on immediate notice that certain contributions did not come from
legitimate sources. First, some of the complaints contend that certain contributions were linked

to names that were clearly lictitious, and the fact that suth contributions were processed by the

_Comnmiittee’s online funiiraising system is evidence of widespread fidlure in its compliance

systam ad warmasts Investigation. Second, onc of tim later complaints (MEJR §214) pointa fo a
range of anonialies in the patterns of the contributions attributed to particular individuals as
being sufficiently unnsual end unlikely as to put the Committee on notica that these contribwticns
were illegitimate.

1. Facts

The complaints cite media reports identifying 11 individuals whose names were listed on
the Committee’s disclosure reports as contributors, but later were determined to have submitted
fictitious or fraudulent names, addresses or credit card information. Examples of these
individuals include:

] Good Wil — an indlivideal whe listed tis name as “Goud Wiil,” his employer as
“Loving,” occupation as “You" and who provided an address that turned out to be
for a Good Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780
contribwtions in $25 incirmevats betwoen March 2008 and April 2608, tataling
over $19,500;

. Doodade-inindividhplwholimdhismas“Doodu!Pm,"hisresidm
as Nandv, NY, occupation as “Living,” and empleyer s “You” mafie over 850

. contritwtions in $28 increments betwoen November 2007 and April 2008, totaling
over $21,250; . ‘

. Persons with fictional axldrenas — some individuals pravidad quextiomable names

and fictitionn addressas, inclnding “Test Person” radiding in Same Place, UT,
“Jockim Albertan” residing at a fictional agldress in Wilmington, DE, “Derty

Page 1Y of 23
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West” and “Derty Poiiuy” both residing in rewq, ME and “fhdfhdfh” residing in
Erial, NJ; and
e " Persons with obvious fictional names — some individual donors provided
nonsensica! nanms including, “Hikjb, jkbki,” “Jgti Jfggiifg),” “Dalmudbu
Hdusahfd,” Uadhshgu Hduadh,” “Edrty Eddty” and “Es Esh.”
During the course of its conapliance process, and before the names were made public in
media reports or corplaints, the Commitien asserts that had already identified mery of these

sdmapntﬁblu‘ions as being of questionakds legitiraasy. Disclosuns reports indicased thx soveml

* of the “contributions” made by fictitions donoss cited in the complaints either ware naver

accepted due to mmvatid informatian (e.g., invalid credit card or banking information) or were
refunded immediately. In ather instanses, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made
hundreds of contributions in small increments, refunds were done on a rolling basis before their
contributions appeared in media reports. Further, most of the refunds were completed to almost

" all'of these prohibited contributors within weeks of the first media reports and/or the initial

~ complaints filed with the Commission.

" The Complaint in MUR 6214 makes an extensive and detailed anmslysis of varicus
pattesns in the Conmmitise’s receipsts. This eamplaint alleges that the Committee failed to make

_xmmedmﬁe\mofanAddms Verification System to confizm that esch snntribmior’s reported

addrusmfomaﬁonmabheddxeaddmmfomhmforthecre&tmdmdmmmme

contribution, which ellowed the Committee to accept online contributions in transactions that
would have been rejected by other vendors accepting credit card payments over the internet.
Mmmpldmwggemdmmeabmof.ﬂﬂsafegwdrﬁmqmﬁomumwmme
Oommtueadequatelyvenﬁedtheﬂuesomeesfomﬂmewmmnmvedmmedu

- card. In addition, tlus eomplunt identifies the following contribution patterns which it deemed
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suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional

Donations that were in whole dollar amounts, but not in multiples of $5; 3) Multiple Day

Donations where a donor has two or more donations on the same day; 4) Duplicate Donations

.. where the donors appeared to make two or more contributions of the same amount on the same

day. Complainant alleges that the Committee accepted an unusually large number of
contributions that fit into these patterns, which it dssmed to be suspicious and merit further
review.

2. Analysis

As discussed above, the Commission has provided guidance to committees that they may

* use Internet fundraising so long as committees use reasonable safeguards to enable them to

verify the identity of contributors and screen for impermissible contributions with the same level
of confidence that applies to other methods of fundraising, and act consistently with Commission

" regulations. See AO 1999-09 (Bill Bradley for President, Inc.). Complainants contend that the
_IComlqitt_ee's acceptance of online contributions from the unknown persons identified in the

complaints is clear evidence that it had no control mechanisms in place to catch third party ftaud.
Fling Complaint at 1; RNC Complaint at 3-4; Kohitz Complaint at 1. Consequently, the
complaints argue, an investigition of all contributions is warnmted. /4 RNC Suppl. Complaint
3.5,

Respondents assert that the compliance system the Committee maintains is designed to
identify individuals like those cited in the complaint and refund their contributions if they are
unlawful, OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its
internal system runs regular searches of its donor database in order to identify information that

' contributions may be fraudulent. Id at S. The Committee also asserts that through its vetting
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and compliaxice system, as individuals who provided fictitious information are identified,

subsequent searches are modified to look for similar individuals or patterns of fraudulent donors
that were previously identified. /d. Regarding the individuals identified in the complaint,
Respondents provide information that most of the fraudulent contributions from these individuals
had been identified and refunded before the complaints were filed. 4. |
" The complaint cives the names of eleven individunls with alleged fictitious names that
allegedly made comtributinng to the Comumitine. Qnly. theee of thame indixidunis gave
contributioms that were actuaily received and aggregated oar $1,000; they inclutie:
e “Doodad Pro” made 850 contributions in $25 increments totaling $21,250,
¢ “Good Will” made 780 contributions in $25 increments totaling $19,500, and
o “Hbkjb, jkbkj” made a single contribution of $1,077.23.
The “Doodad Pro” and “Good Will” contributions were refunded on a continuous basis either
before or within 30 days of the initial complaint in this matter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The singie “Hbkjb, jkbkj”
contribution was refunded within 30 days of receipt. Contributions from the remaining eight
donors cited in the complaint totaled approximstely $1,200; none of which has been refunded.
In oider to ascartain whether there was a poteutial systonx treakddvem that might have lrd
theCommmmmr,mhrgemmbem of contributions from unknown pezsons, the Commission
reviewed a sampling of contributions to the Committee in the primary and general election .
mmghg of February 2008 and August 2008, respectively. During the sample period, the
Comm reoeived a combined total of $73,976,663 in contributions from over 170,000
contributors. The Commission also reviewed complaints, disclosure reports and media reports
for individuals whose information appeared to be incomplete, fictitious or otherwise mwﬁﬁed
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as belonging to actual persons, as well as whether suspect contributions were accepted, verified

_and, if apprqpriate, timely refunded by the Committee.

In addition to the contributors cited in the complaints, only six other contributors to OFA

- whose m‘:mes might have been fictitious based on the spelling or other information were

identified. These six contributors gave approximately $17,445 to the Committee, $14,476 of
which rermins unrefunded. Thus, the complaints and the Commission’s review identify « total

. of 17 contributons waih potealially ficétians names wie gave a fotal of $60,472 in conttibutiens

to the Committee, $15,676 of whith has yet to be refunded.
The Commission determined thet dismissal of these allegations is appropriate because (1)
the alleged breakdown in the Committee’s compliance system is not borne out by the available

information about the scope and amount of the contributions the Committee received from

_ allegedly unknown persons, and (2) the majority (approximately 75%) of the prohibited

contributions received from the fictitious individuals cited in the complaint and identified
through the Commission_'s review have been refunded.
| F_or these reasons, the Commission determined it would not be an efficient use of its

resoureen to opem an invsstigution into this isuwe with respaet to the Committee. See Heckler v.

" Chaney, 470 U.S. 821 (1985); MUR 5950 (Eif)lary Ciintnt for Prosident) (Factnal and Lagat

Analysis dismissing Section 441e violaticn to preserve resources whee prohibited cosiributions
were refunded before the complaint was filed).

 Accandingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions
from unknown persons in the name of another.
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